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SIR G. JESSEL, M.R.,: The buyers were about to form a company to work the invention, that 

means to produce tickets with numbers. That was to be their business. They were to produce and 

sell a commodity, the object of the invention being to produce that commodity more cheaply 

than had been done before. It was an old commodity, an old product, but had not been produced 

in the same manner before. The object of the company, therefore, was to sell the old product at a 

lower price than the price at which it could be produced by the modes in use before this 

invention was patented, and thereby to obtain business. That is the object. Being about to 

establish that company, and being about to buy the invention, they found the invention not in the 

exclusive hands of the inventor, but in the hands of himself and his assigns, persons who had 

acquired by purchase some portion of his patent rights. 

 

Now nothing is better known than this, that when persons have turned their attention to a 

particular class of invention they are likely to go on and invent, and likely to continuously 

improve the nature of their invention, and continuously to discover new modes of attaining the 

end desired. Persons, therefore, who buy patents of inventors are in the habit of protecting 

themselves from the utter destruction of the value of the thing purchased by bargaining with the 

seller that he shall not use any new invention of his for producing that product in which they are 

about to deal at a cheaper rate, because if he were allowed to do so he might, the day after he had 

sold his patent, produce something which, without being technically an infringement, and 

without being technically an improvement, might accomplish the desired object in some other 

way, and utterly destroy the value of that which they had purchased. They, therefore, not 

unreasonably, and not unusually, make it a part of their bargain that whatever the man discovers 

of the same kind in the shape of machinery or apparatus which will produce the product in which 

they are about to deal shall belong to them. They say, "We cannot buy on any other terms, 
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because otherwise we are exposed to the instantaneous, or almost instantaneous, competition of 

the inventor with the benefit of his previous experience." That, as I said before, is not an unusual, 

nor is it an unreasonable, bargain. Now the vendors in this case were of two classes. There were 

the class of inventor and the class of purchaser of inventions, and it is quite reasonable that there 

being the latter class in the market the purchasing body of persons should say to the vendors, 

"You shall not buy up any of these inventions to set up against me," otherwise the same evil 

might arise from purchase as from fresh invention; the vendors being in the trade, or undertaking 

the trade, or having turned their attention to the trade, might look out next day for a similar 

patent, for some patent, that is, which produced the same result, and start in trade against the 

purchaser. It is, therefore, not unreasonable to provide that the vendors shall not even buy any 

patent except upon the terms that it shall belong to the purchaser. That is the position of the 

parties. 

 

Now, it was said on the part of the Defendant, that such a contract as that which I have 

mentioned, a contract by which an inventor agrees to sell what he may invent, or acquire a patent 

for before he has invented it, is against public policy, and it was said to be against public policy, 

because it would discourage inventions; that if a man knows that he cannot obtain any pecuniary 

benefit from his invention, having already received the price for it, he will not invent, or if he 

does invent will keep it secret, and will not take out a patent. It must not be forgotten that you are 

not to extend arbitrarily those rules which say that a given contract is void as being against 

public policy, because if there is one thing which more than another public policy requires it is 

that men of full age and competent understanding shall have the utmost liberty of contracting, 

and that their contracts when entered into freely and voluntarily shall be held sacred and shall be 

enforced by Courts of justice. Therefore, you have this paramount public policy to consider - that 

you are not lightly to interfere with this freedom of contract. Now, there is no doubt public 

policy may say that a contract to commit a crime, or a contract to give a reward to another to 

commit a crime, is necessarily void. The decisions have gone further, and contracts to commit an 

immoral offence, or to give money or reward to another to commit an immoral offence, or to 

induce another to do something against the general rules of morality, though far more indefinite 

than the previous class, have always been held to be void. I should be sorry to extend the 

doctrine much further. I do not say there are no other cases to which it does apply; but I should 

be sorry to extend it much further. However, I am satisfied there is no reason for so extending it 

in this case. In the first place, it is assumed that a man will not invent without pecuniary reward. 

Experience shews us that that must not be taken as an absolute truth. Some of the greatest 

inventions, which have been of the most benefit to mankind, have been invented by persons who 

have given their inventions freely to the world. Again it is supposed that a man who has obtained 

money for the future products of his brain will not be ready to produce these products. That must 

not be assumed. Nothing is more common in intellectual pursuits than for men to sell beforehand 

the future intellectual product before it is made, or even conceived. Does any one imagine that it 

is against public policy for an artist to sell the picture which he has never painted or designed, or 



for the sculptor to sell the statue, the subject of which is to be hereafter given to him, or for the 

author to sell the copyright of the book, the title of which is even as yet unknown, or, more than 

that, that a contributor to a periodical may agree that he will devote himself to the exclusive 

service of a certain periodical for a given period, for a given reward? These examples are, to my 

mind, entirely repugnant to the argument that there is any public policy in prohibiting such 

contracts. On the contrary, public policy is the other way. It encourages the poor, needy, and 

struggling author or artist. It enables him to pursue his avocations, because people rely upon his 

honour and good faith, and the ordinary practice of mankind; and it will provide for him the 

means beforehand which, if the law prohibited such a contract, he could not otherwise obtain. 

This appears to me to apply as much to a patent invention as to any other subject which the 

intellect can produce. A man who is a needy and struggling inventor may well agree either for a 

present payment in money down, or for an annual payment, to put his intellectual gifts at the 

service of a purchaser. I see, therefore, not only no rule of public policy against it, but a rule of 

public policy for it, because it may enable such a man in comparative ease and affluence to 

devote his attention to scientific research, whereas, if such a contract were prohibited he would 

be compelled to apply himself to some menial or mechanical or lower calling, in order to gain a 

livelihood. I think, therefore, if the question were to be debated solely on those considerations, 

such a contract as this could not be deemed against public policy, and I say that because this 

argument is one which is frequently used, and when it is brought forward deserves, as it has 

received from me on the present occasion, the most attentive consideration. 


